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Decision 
 
I dismiss the appeal and refuse planning permission in principle. 
 
The appellant has submitted a claim for an award of expenses against the council.  I will 
issue a separate decision notice on this matter. 
 
Reasoning 
 
1. I am required to determine this appeal in accordance with the development plan, 
unless material considerations indicate otherwise.  As part of the site lies within the Balerno 
Conservation Area, I must also have special regard to the preservation or enhancement of 
the conservation area.  Having regard to the provisions of the development plan and any 
other material considerations, the main issues in this appeal are the effect of the 
development on the character of the area including on the conservation area; the impact on 
prime agricultural land; the impact on the green belt; and the need for new housing land. 
 
2. The development plan consists of the adopted Rural West Edinburgh Local Plan (as 
altered 2011) and the approved Edinburgh and South East Scotland Strategic Development 
Plan (SESplan).  The Second Proposed Edinburgh Local Development Plan (2014) has 
reached an advanced stage in preparation.  The examination report was recently issued 
and I can attach considerable weight to its policies. 
 
Effect on the character of the area including on the conservation area 
 

 
Decision by Katrina Rice, a Reporter appointed by the Scottish Ministers 
 
• Planning appeal reference: PPA-230-2177 
• Site address: land 190 metres north of 3 Harlaw Gait, Balerno  
• Appeal by Rosebery Estates Partnership against the decision by the City of Edinburgh 

Council 
• Application for planning permission in principle 15/03850/PPP dated 20 August 2015 

refused by notice dated 1 February 2016 
• The development proposed: residential development with associated infrastructure and 

engineering works 
• Date of site visit by Reporter: 30 June 2016 

 
Date of appeal decision: 27 October 2016 
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3. This 5.2 hectare green field site is located to the east of Balerno.  It is surrounded by 
a belt of mature woodland (almost entirely ancient woodland and/or semi-natural woodland) 
which together with Bavelaw Burn, separate it from the main built-up area of the village to 
the west.  The agricultural field slopes gently upwards from north-west to south-east and 
was in use for horse/sheep grazing at the time of my site inspection.  A public footpath runs 
along the boundary to the north, south and east. 
 
4. On my site inspection, I walked around the historic core of Balerno, along Harlaw 
Road and accessed the site through Harlaw Gait.  I then walked along the public footpath 
which encircles most of the edge of the site and through Malleny Gardens.  Travelling out of 
Balerno along Harlaw Road, the built-up character of the village is quickly left behind and 
the impression changes to one of entering the countryside.  The area has a secluded, rural 
character.  This predominantly rural character is maintained when walking through the small 
housing development at Harlaw Gait and accessing the public footpath at the southern 
edge of the site.  Walking around the site to Malleny House, the overwhelming feeling is 
one of walking in the countryside.   
 
5. The construction of up to 45 houses, as indicated in the appellant’s site analysis and 
design concept, together with the associated access roads would have a noticeable impact 
on the distinctive rural character of the local area in terms of both the visual impact of the 
built development and the associated vehicular movements.  The proposed housing 
development would be of a low density, in keeping with the density of adjacent housing and 
continue to be surrounded by a belt of trees (apart from the loss of trees at the access road 
entrance).  However, the existing strong rural character would be significantly reduced and 
the sense of seclusion, lost.  I do not accede to the alternative view promoted by the 
appellant that the proposal would contribute to reinforcing the sense of seclusion rather 
than eroding it. 
 
6. I agree that the perimeter tree belts would reduce the possibility of a precedent being 
set for further development on this side of the village, but I am not persuaded that the 
adverse impacts identified above could be adequately mitigated through the detailed 
planning process and landscaping proposals.  In addition, I do not regard the proposed 
development as a logical extension of the existing housing at Harlaw Gait or Bavelaw 
Gardens, but rather as clearly separated from these developments by the steep landform 
and/or the belt of mature trees. 
 
7. The woodland in the western portion of the site is within the boundary of Balerno 
conservation area.  The boundary then follows the footpath to the north of the site and 
includes Malleny House and gardens.  The proposed built development would be located 
outside but adjacent to the conservation area.  For the reasons given above, the proposal 
would have an adverse impact on the existing rural, secluded character of this part of the 
conservation area and its setting.  I visited the site in summer when there was full leaf cover 
and views into or from the conservation area were more restricted by tree cover than they 
would be in winter months.  Built development on the site would inevitably reduce the 
filtered views across the site both into the historic core of the conservation area and 
outwards, towards the Pentlands.   
 
8. The appellant’s background documentation refers to the views which may be 
achieved to and from the conservation area and recognises that the site forms a backdrop 
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for the conservation area.  Although I accept the appellant’s stance that views across the 
site would be limited from the majority of the village, I regard the views that are available 
across the site from the conservation area to the Pentlands and from the footpaths around 
the site back to the historic core as an important element in the appearance, character and 
setting of both the settlement and the conservation area.  I have noted the lack of reference 
to “vistas”, “glimpses” or “terminated views” towards the proposed site in the townscape 
analysis of the council’s Conservation Area Character Appraisal.  However, the section on 
“setting” in the character appraisal recognises that the foothills of the Pentlands to the south 
provide a scenic backdrop which further emphasises Balerno’s remoteness from the city 
centre.  Built development on the site, with or without additional landscaping, would reduce 
the available views/glimpses of this backdrop to the conservation area.   
 
9. Malleny House and Gardens, lie immediately to the north of the site.  The gardens 
are included on the Inventory of Gardens and Designed Landscapes in Scotland.  Historic 
Environment Scotland has raised no objection to the proposal but I have noted the 
objections from the National Trust for Scotland, who own Malleny House and various other 
third parties.  A belt of trees already lies on the boundary with the designed landscape and 
vehicular access would be taken from the opposite end of the site.  The appellant’s pre-
application consultation report refers to the introduction of additional broadleaved planting 
on the northern boundary and an area of amenity open space to maximise the separation 
distances.  In addition, further mitigation measures could be required at the detailed 
planning stage if considered necessary.  As a consequence and despite the objections 
received, I am satisfied that the proposed development could be adequately 
accommodated on the site in a manner which would ensure that the gardens and their 
setting would not be adversely affected. 
 
10. Part of the site is identified as a Site of Importance for Nature Conservation in the 
local plan.  While noting the concerns expressed about possible adverse impacts on nature 
conservation, I am not convinced that the proposal would have an unacceptable adverse 
effect which could not be appropriately mitigated.   
 
11. Taking all of the above into account, including the contents of the appellant’s 
landscape and green belt review and despite the acceptability in terms of impacts on the 
adjacent garden and designed landscape and nature conservation, I find that the proposed 
development would adversely impact on the character of both the settlement and the local 
area and would not preserve or enhance the character or appearance of the conservation 
area.   
 
12. Policies relating to conservation areas in the local plan refer to development 
proposals “in” a conservation area.  Policy E35 (Conservation Areas – general) seeks the 
retention of features which contribute to the special character and appearance of the area 
such as unlisted buildings of townscape interest, boundary walls and railings and historic 
gardens.  Policy E36 (Conservation areas – development) requires development to be of 
good architectural quality to relate to the existing fabric and to respect the historic pattern of 
streets and spaces.  These policies are not directly relevant to this proposal, where the built 
development would be located adjacent to the conservation area boundary and not within it.   
 
13. The proposal would, however, conflict with paragraph 143 of Scottish Planning 
Policy which acknowledges the importance of the impacts of developments within and 
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outwith a conservation area on its appearance, character and setting.  The proposal would 
also be contrary to policy Env 6 (Conservation areas – development) of the second 
proposed local development plan which states that development within a conservation area 
or affecting its setting will be permitted where it preserves or enhances the special 
character or appearance of the conservation area. 
 
14. Part of the site is designated as a Local Nature Conservation Site and the site is 
located within the Pentlands Special Landscape Area in the second proposed local 
development plan.  For the reasons given above I do not regard the impacts of the proposal 
on nature conservation interests to be unacceptable and I do not consider that there would 
be a significant adverse impact on the special character or qualities of the larger, special 
landscape designation.  The proposed development, while having an adverse impact on the 
character of the local area, would not detract unacceptably from the overall qualities and 
characteristics of the much wider landscape designation.   
 
Impact on prime agricultural land 
 
15 The site is not in active agricultural production but is identified as prime agricultural 
land (class 3.1).  The appellant argues that it is a relatively small, isolated parcel of prime 
agricultural land which is difficult to access for arable farming purposes and contends that 
larger housing developments have been permitted on similar good quality land elsewhere in 
the area.  Paragraph 80 of Scottish Planning Policy is referred to.  I deal with paragraph 80 
and the need for new housing land below.  Notwithstanding the size of the site, its 
suggested inaccessibility or the loss of similar quality land elsewhere, this proposal would 
result in irreversible damage to, or permanent loss of, prime quality agricultural land.  
Although I do not consider that the prime agricultural land designation would, in itself, justify 
rejecting the proposal, it is a further disadvantage of the scheme and the development 
would conflict with policy E7 (Protection of prime agricultural land) of the local plan.  The 
lack of a similar policy in the second proposed local development plan or SESplan does not 
change my view. 
 
Impact on the green belt 
 
16. The proposed site is located in the green belt in both the local plan and the proposed 
local development plan.  The proposal does not fall within any of the limited range of uses 
and developments permitted under policy E5 (Development in green belt and countryside 
areas) of the local plan and policy Env 10 (Development in the green belt and countryside) 
of the second proposed local development plan.  The appellant accepts that it would 
represent a non-conforming use in the green belt. 
 
17. Views of this area of greenbelt are limited from much of Balerno itself particularly in 
the summer when views are screened by tree foliage.  Nevertheless, its farmland/wooded 
nature contributes to protecting and enhancing the rural character, landscape setting and 
identity of this part of the village, one of the important functions of green belt set out in 
Scottish Planning Policy (paragraph 49).  The appellant argues that recent developments 
have extended Balerno so that it is no longer a small rural village, that this is a relatively 
small development proposal and that no coalescence would occur.   
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18. I agree with the findings of the council’s Second Proposed Local Development Plan 
Revised Environmental Report that the wooded river valleys, in combination with Balerno’s 
main public park and the grounds of Malleny House confer a rural and secluded character 
to the village.  This is reflected in the conservation area character appraisal, in the section 
about setting, which states that the open space and woodlands around Balerno 
successfully separate it from the surrounding sprawling development, giving a rural and 
secluded feel to the village.  The lack of any substantial built development to the east of the 
Water of Leith and Bavelaw Burn together with the wooded farmland nature of the setting of 
Balerno (including sites such as this one), all add to this rural/village character.   
 
19. While acknowledging the number of new developments built and proposed, I still 
consider that in comparison to more urbanised areas of Edinburgh nearby, Balerno retains 
a rural village identity, irrespective of its size.  The wide range of uses and activities 
available contributes to this self-contained village character.  I accept that the proposal 
would constitute a relatively modest housing development, in terms of numbers, within a 
discrete area of landscape and would not result in coalescence.  Nevertheless, I consider 
that the impact of the loss of this area of green belt and a development of up to 45 houses 
on the rural character, landscape setting and identity of the eastern edge of Balerno, which 
has an important role to play in the settlement’s identity as a whole, would be significant.     
 
20. I recognise that the site is not currently accessible to the public and that it is 
proposed to retain and improve the existing footpaths to facilitate use by a wider range of 
people and provide new open space for informal public use within the development itself.  
In addition, I note that discussions have taken place with the council for the development to 
provide potentially half the cost of a replacement modern footbridge over the river (the 
existing footbridge which connects the site to the main built-up area of Balerno has been 
temporarily closed).  However, I passed several walkers and cyclists on my site visit and 
the existing footpaths already appear well used.  Furthermore, I have not been provided 
with any details as part of this appeal of how or when the footbridge would be replaced.  In 
any case, I am not persuaded that these suggested improvements in relation to protecting 
and providing access to the countryside would outweigh the adverse impacts on the 
character, setting and identity of the area described above. 
 
21. The existing green belt boundaries to the north and west of the site follow the edge 
of a belt of trees and, in part, the Bavelaw Burn which are clearly identifiable visual 
boundary markers.  In the local plan, the boundary to the south of the site follows the line of 
housing along Harlaw Gait and includes some of the gardens.  It has been altered to follow 
the more defensible line of the edge of woodland and exclude the gardens, in the second 
proposed local development plan.  I accept that the woodland to the north, south and east 
could provide an alternative defensible green belt boundary if the site were developed as 
proposed.  However, the fact that an appropriate alternative green belt boundary could be 
provided and the suggested need for more defensible green belt boundaries in the area 
around the site, further to the south at Harlaw March or along Harlaw Road would not, in 
themselves, provide sufficient justification for the development of the site, whether or not 
the green belt has been previously breached.  Overall I find that the proposal would 
undermine green belt objectives. 
 
Need for new housing land 
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22. The appellant has drawn my attention to excerpts from the examination report for the 
second proposed local development plan which identifies a housing shortfall of over 7000 
for the period 2015-2019. 
 
23. I am aware of the council’s argument that low housing completion rates during and 
emerging from a major economic recession are an inappropriate measure of whether 
additional housing land needs to be released.  Alternatively, if all housing sites were 
developed using a “theoretical maximum” measure (a rate of 100 completions), the council 
calculates that there is sufficient land free of planning and physical constraints for a 5 year 
effective housing land supply.  This theoretical maximum measure is considered to be 
appropriate as it is not unduly influenced by lower than expected completions rates due in 
large part to factors unrelated to the availability of unconstrained land, such as 
marketability.  Reference is also made to the recently issued draft Planning and Delivery 
Advice: Housing and Infrastructure which the council suggests is consistent with their 
approach.  The final version of this advice has yet to be published.  Accordingly, limited 
weight can be attached to it.  
 
24. I must also take into account that these arguments were advanced at the recent 
examination where they were considered in detail.  The reporter concludes that “the 
identified land supply shows a significant shortfall over that anticipated in SESplan in the 
period to 2019 and potentially beyond.  This signals consequent on-going problems for the 
maintenance of the 5 year housing land supply.”  The council’s position that a theoretical 
rate of programming should be assumed and that this is sufficient to demonstrate the 
adequacy of the identified land supply is rejected.  Taking all of the information submitted 
into consideration, I am satisfied that there is a shortfall in the 5 year housing land supply. 
 
25. Policy 7 of SESplan and amended policy Hou 1 of the second proposed local 
development plan (recommended for inclusion as part of the examination report) provide 
criteria against which to assess greenfield/greenbelt housing proposals where a deficit in 
the maintenance of the 5 year housing land supply is identified.  For the reasons given 
above, I find that the proposed development would not be in keeping with the character of 
the settlement and the local area (conflicting with criterion a in policies 7 and Hou 1) and 
that it would undermine green belt objectives (conflicting with criterion b of policies 7 and 
Hou 1).   
 
26. No objections to the proposal have been submitted by infrastructure providers and 
the appellant has agreed to fund any additional infrastructure which has been requested (in 
accordance with criterion c of policy 7).  I note the council’s assertion that no assessment of 
the cumulative or cross boundary impacts has been undertaken (contrary to criterion c of 
policy Hou 1).  This emerging policy requirement was not in place when either the planning 
application or the appeal was submitted and is yet to be adopted as part of the local 
development plan.  I am satisfied that the site is effective or capable of becoming effective 
in the relevant timeframe (in accordance with criterion d of policy Hou 1). 
 
27. I acknowledge that the proposal contributes to some aspects of sustainable 
development, for example in terms of economic benefits during the construction phase and 
accessibility to Balerno by foot, access to cycle networks and to public transport services.  
In addition, proposed habitat creation and good design at the detailed planning application 
stage could contribute further to sustainable development policy principles.  Nevertheless, 
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paragraph 28 of Scottish Planning Policy which introduces a presumption in favour of 
development that contributes to sustainable development states that the aim is to “achieve 
the right development in the right place; it is not to allow development at any cost”.  Given 
the adverse impacts on the character of the settlement, the local area (including the 
conservation area), prime agricultural land and the green belt identified above, I find that 
this is not “the right development in the right place” and the cost of these environmental 
impacts would outweigh the positive contributions.  Overall, I do not consider that the 
proposal contributes to the principles of sustainable development (contrary to criterion e of 
policy Hou 1). 
 
28. The proposed development would therefore be contrary to both policy 7 of SESplan 
and amended policy Hou 1 as recommended through the local development plan 
examination (whether or not a cumulative or cross boundary assessment of the additional 
infrastructure had been undertaken). 
 
29. Finally, paragraph 125 of Scottish Planning Policy states that where a shortfall in the 
5 year effective housing land supply emerges, development plan policies for the supply of 
housing land will not be considered up-to-date.  Paragraph 33 applies the same principle to 
all of the policies of a development plan which is more than 5 years old.  (The Rural West 
Edinburgh Local Plan Alteration was adopted in June 2011).  Where relevant policies in the 
development plan are out–of-date, then the presumption in favour of development that 
contributes to sustainable development will be a significant material consideration.  The 
appellant has also drawn my attention to the recent “Richborough Estates judgement”.  As 
I have explained above, overall I do not consider that the proposed development 
contributes to sustainable development and as a consequence, the presumption would not 
apply.   
 
30. In any event, paragraph 33 goes on to say that decision-makers should also take 
into account any adverse impacts which would significantly and demonstrably outweigh the 
benefits when assessed against the wider policies in Scottish Planning Policy.  Paragraph 
143 of Scottish Planning Policy recognises that proposals for development within 
conservation areas and proposals outwith a conservation area, which would impact on its 
appearance, character or setting, should preserve or enhance the character and 
appearance of the conservation area.  Paragraph 80 states that development on prime 
agricultural land should not be permitted except where it is essential: 
 

• as a component of the settlement strategy or necessary to meet an established 
need, for example for essential infrastructure, where no other suitable site is 
available; or 

• for small scale development directly linked to a rural business; or 
• for the generation of energy from renewable sources or the extraction of minerals in 

certain defined circumstances. 
 
31 The evidence submitted does not allow me to safely conclude that this proposal is an 
“essential” component of the settlement strategy or that there are no other suitable sites 
available to meet the housing shortfall.  The second and third bullets are not relevant to 
this proposal.  Paragraph 49 cites one of the purposes of green belts as protecting and 
enhancing the character, landscape setting and identity of the settlement.   
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32 In this case, I find that the provision of an additional 45 houses would not make a 
significant enough contribution to the shortfall in the 5 year effective housing land supply 
(over 7000), or to sustainable development, to outweigh the resultant adverse impacts on 
the conservation area, prime agricultural land and the green belt outlined above.  The 
appellant has directed me to various appeal decisions in the area which have been allowed 
but these have all involved more than 45 houses and in any case, I do not consider them to 
be directly comparable to this case. 
 
Conclusions 
 
33. Drawing these various elements together, I find that the appeal proposal would not 
comply with policies E5 and E7 of the local plan or policy 7 of the strategic development 
plan and would not be consistent with Scottish Planning Policy.  In addition, it would conflict 
with policies Env 6 and Env 10 of the second proposed local development plan and the 
amended version of policy Hou 1 recommended through the examination.  I do not consider 
that the presumption in favour of development that contributes to sustainable development 
is invoked.  I therefore conclude, for the reasons set out above, that the proposed 
development does not accord overall with the relevant provisions of the development plan 
and that there are no material considerations which would still justify granting planning 
permission.  I have considered all other matters raised, including the proposed affordable 
housing provision, the potential to satisfactorily address any impacts on archaeology and 
the lack of objection from statutory consultees, but there are none which would alter my 
conclusions. 
 
34 Finally, both the appellant and the council refer to the bat roost potential of some of 
the mature trees on the site.  Tree removal would have been required to gain access to the 
site and this matter would have required further investigation in the event that the appeal 
was to be allowed.  As I am minded to dismiss the appeal for other reasons, I have not 
pursued it further. 
 
 
 
Katrina Rice 
Reporter 


